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PRIVACY

Until October 2nd 2000 this country didn’t specifically recognise the right to privacy – actions of this type had been brought generally under breach of confidence laws. On that date the Human Rights Act came into force incorporating into English law the European Convention on Human Rights – Article 8 of which guarantees the right to privacy. 
Article 8 

This says everyone has the right to respect for their private and family life, home and correspondence. It says there should be no interference in this right except in specific instances – for instance, national security/public safety/economic well-being of the country, the prevention of crime, the protection of health or morals or the protection of the rights and freedoms of others. (McNae p. 329 – 330)
Reasonable expectation of privacy
The key consideration on whether privacy has been breached is always whether there was “a reasonable expectation of privacy in the relevant circumstances.”  McNae p334 - 335. Privacy can be breached by an intrusive act of gathering private information – intrusive photography, filming, etc, which distresses the person and was without their consent – and by PUBLICATION of that material without their consent. Remedies for a breach can be damages or an injunction. McNae p.331.
The location of an event may determine if there is a “reasonable expectation of privacy” - it's less likely, for instance if the location is a public place. But location isn't the only factor – if the person is distressed, mentally ill or is being medically treated – say in a public road after an accident – they may still have that “reasonable expectation of privacy”. McNae p.334.

Article 10 of the HRA talks about freedom of expression and freedom to impart information – this is what the media will argue in a privacy case.  If a court has ruled that, in a certain case, there was a “reasonable expectation of privacy” they will also consider whether the material contributes to a “debate of general interest to society” - and therefore can be published in the “public interest”. 
What is “public interest?”
The court will consider how well-known the claimant is – do they “play a role in public life” - and will consider the prior conduct of the claimant. For instance, has he/she compromised their right to privacy in the past by seeking publicity – or does the information/image show they are hypocritical or projecting a false public image? Mc Nae p.xxix and 333 – 334 and 339 – 340. A court will also consider how harmful publication is/would be for the claimant and his/her family and if it is proportionate.  
(Section 12 of the HRA says that when a court is considering an injunction involving freedom of expression  it should have regard to whether the media outlet involved has complied with “any relevant privacy code”. This would be either the Editors Code of Practice or the Ofcom Code. McNae p.340)

If a person has been repeatedly harassed by photographers he/she may be more likely to win a privacy case. Princess Caroline of Hannover won a privacy case against paparazzi constantly photographing her going about her ordinary everyday business – in public – because of the constant scrutiny she was under. In a second case she brought, however, the ECHR upheld the right of the media in some circumstances, to cover the private lives of public figures.  McNae p. 330.  

CASE LAW ***KEY TEST CASES TO USE IN YOUR EXAM
Case law has established that there is normally a “reasonable expectation” regarding health, mental health and personal/sexual relationships. 
Some of the most important cases involving privacy in recent years are: Peck vs. the United Kingdom, Naomi Campbell and the Mirror Group,  Max Mosley vs. News Group Newspapers and Weller vs.Associated Newspapers.  You will NOT need to know these cases in complicated detail, but you will be expected to refer to them and know, in general terms, the key precedents they set.

Peck  McNae p. 334
A person may have a “reasonable expectation of privacy” even in a public place. In the Peck case, the European Court of Human Rights ruled a man’s privacy had been infringed when the media broadcast footage of his suicide attempt in a multi-storey car park in the centre of Brentwood. The council released CCTV footage of the incident to illustrate the fact that the cameras had helped save his life – operators had alerted the police. Mr Peck, who was mentally ill, was identifiable. His complaints were upheld by broadcast regulators but he took his case to the ECHR because back in l996 the UK courts did not recognise – as they do now - a specific right of privacy. 

Naomi Campbell McNae p.330
The supermodel took action against the Daily Mirror when it published photos of her leaving a Narcotics Anonymous group in a story about her drug addiction. The House of Lords held that, even though she accepted that there was public interest in her use of drugs, Campbell’s privacy had been breached by exposing too much detail of her medical treatment. (This was despite the fact that the photograph was taken of her on a public street.) The Lords called it “unjustified disclosure of private information” and the case is widely considered to have “created” the English law of privacy. Because the model had previously denied using drugs, it was held that it was in the “public interest” to expose the fact that she was an addict and was seeking treatment. However, it was a breach of privacy that she was attending NA, details of her NA treatment and to use the picture of her emerging from an NA meeting. It’s interesting to note that three appeal judges – the majority – held that Article 10 (freedom of expression) did not outweigh her right to privacy – but the other two thought it did. They would have rejected her case. It illustrates how inexact this law can be. 

Max Mosley McNae p. 335 and PJS p.xxix
A controversial case involved the finding that Max Mosley’s privacy had been breached by the News of the World in their undercover story about his alleged “Nazi” orgy. Although this case broke no new ground, it awarded the highest damages to date - £60,000 - and put privacy on a par with libel. Mr Justice Eady held that there were no Nazi overtones to the affair and that, though it may have been distasteful to many people, there was no public interest to justify the story. “PJS” is the high-profile married star in a “threesome” story. The courts have ruled that the couple should remain anonymous because of the devastating effect on them and their children.  
CHILDREN AND PRIVACY

Children are more likely than adults to need protection under privacy law – so beware of photographs/films of children of famous people during family outings, etc. Their privacy can be breached if they are filmed/photographed without parental consent even in a public place.
Paul Weller McNae p. 337
The judge ruled that publication of the photographs of musician Paul Weller's children during a family outing, with identification by name,  breached their privacy rights. He said they had a reasonable expectation of privacy because of the nature of the outing even though they were in a public place – there was no relevant public interest.  Associated Newspapers argued that Weller's wife had put pictures of the children on Fbook and that the eldest, a teenage girl, had modelled for Vogue – i.e. their privacy was already breached with their parents' consent. This approach failed.  JK Rowling won a case against an agency which photographed their toddler son in his pushchair in a street in Edinburgh. 

The actual taking of a photograph or shooting of footage, even if it isn't published, can be deemed intrusive – even more likely if the subject is a child. 

The Protection from Harassment Act 1997 may be used to obtain an injunction and/or damages  from those who persistently follow or photograph others. McNae p. 343 – 344.   

PRIVACY AND THE ETHICAL CODES

Clause 2 of the Editors Code of Practice
This Clause says everyone is entitled to respect for their private and family life, home, health and correspondence and editors must justify any intrusion on this. It’s unacceptable, says the code, to photograph individuals in a private place without their consent. 

“Private place” is defined as public or private property where there is a “reasonable expectation” of privacy. This “reasonable expectation” has been the subject of much debate. (Sir Paul McCartney some years ago won an action after he and children were photographed lighting a candle for his late wife in a Paris cathedral. A public place.....but very much a private act.) 

The Code says there are exceptions to the above rules on grounds of public interest – for instance, exposing crime or serious impropriety, protecting public health or safety and preventing the public from being misled.  (McNae p. 344 and appendix). Editors are required to fully demonstrate that they reasonably believed there was a public interest – and how, and with whom, it was established at the time.

The Ofcom Code also states that infringement of privacy is only permissible when it is “warranted” and “in the public interest”. It talks about legitimate expectation of privacy”.  (See Ofcom website.)

** In answering questions on this subject in your exam you will be free to quote either the Editors Code or Ofcom. In either case you should know the considerations a journalist must take into account – expectation of privacy (even in a public place), public interest, etc. 

Use of UGC and other “supplied” materials
Pictures and footage supplied by readers and viewers or on social media sites such as Twitter or Facebook or from CCTV can cause problems – see the Peck case.

If you’re handling UGC take care – it could be faked or in breach of copyright. And there could be a breach of privacy – as in the case of a newspaper which carried UGC mobile phone footage of unruly behaviour in a school classroom – identifying the children. (McNae p.351 – 352.)

Bear in mind that sometimes the detrimental effect of photographs/footage can be alleviated by pixellation or long shots.

Following the July 7th terrorist attacks and the Asian tsunami, the (former) PCC stated that such rare and large-scale events are of such public interest that it may be appropriate to show peoples’ images without their consent. Ofcom recognises that in live coverage of ongoing major emergencies and situations it may be justifiable to show people suffering or in distress. McNae p. 346 and mcnaes.com additional material for chapter 27. 

Hospitals and other institutions
Both the Editors code, in Clause 8, and the Ofcom code make specific reference to protecting the privacy of people in hospitals or similar institutions.  These could include care homes, residential homes, etc. The Editors Code says normally permission should be obtained from the management to film or record in such institutions. McNae p. 16 – 17 and 32 – 33.
Avoidance of intrusion into grief, suffering or distress (McNae p. 345 – 346, and p.349 – 350  Note: there is no public interest defence to this clause.

Clause 4 of the Editors Code says that in cases involving personal grief or shock, inquiries and approaches must be made with sympathy and discretion and publication handled sensitively. The Ofcom Code says broadcasters should not take or broadcast footage or audio of people suffering a personal tragedy, caught up in emergencies, victims of accidents, etc (even in a public place) unless it’s warranted or permission has been given. People in these circumstances must not be put under pressure and we must ensure we don’t reveal the ID of a victim until their next of kin have been told. 

In your exam, if you are answering a question on this subject with reference to the Editors Code, these are the examples to quote:

Wiltshire Herald: In 2008 in “Complaint by Mr Paul Kirkland against Wiltshire Gazette and Herald” the PCC ruled against the newspaper for uploading online a picture of a road accident victim being treated for her injuries with her face clearly shown. The condition of the victim wasn’t known, it was shortly after the accident and family members may have been in shock – or may not even have known. The PCC warned against pictures showing health or medical treatment, even in a public place. The public interest in showing this photo was not sufficient to override privacy or intrusion into grief and shock.  
Derby Telegraph: In February 2015 IPSO ruled that the newspaper had breached Clauses 3, 5 and 6 (children) when it published pictures of child witnesses following a road accident. Mcnae. P 345. 
If you are answering with reference to the Ofcom Code you need to know what Section 8 – on privacy – says:

“There may be some difficult on-the-spot judgments about whether privacy is unwarrantably infringed by filming or recording, especially when reporting on emergency situations ("practices to be followed" 8.5 to 8.8 and 8.16 to 8.19). We recognise there may be a strong public interest in reporting on an emergency situation as it occurs and we understand there may be pressures on broadcasters at the scene of a disaster or emergency that may make it difficult to judge at the time whether filming or recording is an unwarrantable infringement of privacy”. (McNaes p. 346 and mcnaes.com ch.27 – “coverage of major incidents.”) It says using pictures of people suffering or in distress without their consent may be justifiable in a major emergency which is ongoing or has just occurred.
Children’s privacy and welfare

Clause 6 of the Editors code deals with children and privacy. It covers the interviewing and photographing of children, protects their privacy at school and protects the children of well-known people. Although there is a “public interest” exception to this Clause, the PI justification must be “exceptional” and the child's interests are normally paramount. 

A good case to remember and quote is “Mrs Laura Gaddis against the Hamilton Advertiser”.  McNae p.333.   The PCC ruled against this newspaper after Mrs Gaddis’s complaint. The paper’s website had run mobile phone footage of disuption in a school classroom. It was supplied by a child in the class who said the behaviour contributed to her poor exam results.  The PCC ruled that although there was public interest in the incident the identities of the children should have been disguised.

The Ofcom code covers this area in Section 7.4 “fairness” and “informed consent” (McNae p.30-31) and 8.8 and 8.20 regarding regarding filming in schools and dealing with people under 16.   McNae p.351.  It says broadcasters should pay special attention to the privacy of people under 16. Practice 8.8 says consent must be obtained from parents/ guardians AND the school both for the actual filming and what is broadcast from it. Children must not be questioned about anything which might stress, embarrass or humiliate them unless there is a particularly strong public interest and under both codes parental consent is needed before we can interview a child about anything concerned with his/her or another child’s welfare. Even then pixellation may be necessary.  This also includes in this “vulnerable people” – those with learning difficulties or dementia, people who are traumatised or mentally ill. 

See the Ofcom Bulletin No.116 for an example of an adjudication to do with the privacy of a very young child. Ofcom ruled the complaint was not upheld because public interest was paramount. McNae p.352.

Clause 6 of the Editors Code talks about stories concerning the children of famous people – it says a parent's position should not be used as sole justification for publishing details of a child's private life. Section 8 of the Ofcom Code says broadcasters must pay special attention to the privacy of people under 16 – they don't lose their privacy rights because of the fame or notoriety of their parent. 

